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BACKGROUND: 
 
 After pollution was found at the Hamden Middle School and the area immediately 
surrounding the Newhall neighborhood, the Commissioner of the Department of Environmental 
Protection (DEP) ordered the four responsible parties to enter into a legal consent order to take 
corrective action.  A request to conduct a review of the subsequent DEP decision to expand 
testing of properties outside the Consent Order boundary was forwarded to our Office by State 
Senate Majority Leader Martin M. Looney and State Representative Peter F. Villano, and was 
initiated by several residents of the Prospect Hill neighborhood in Hamden, Connecticut.  The 
Prospect Hill neighborhood lies to the east of the Consent Order boundary and several residents 
felt that the Department of Environmental Protection had no justification for extending the 
testing for pollution into their neighborhood.  These residents submitted a “Residents’ Report on 
Soil Sampling In The Prospect Hill Neighborhood of Hamden, Connecticut: Scientific, Ethical, 
and Legal Concerns with The Study Headed By The Connecticut Department of Environmental 
Protection”, dated March 15, 2006.  In this report the residents point out what they felt was 
wrong with the justification for the testing in their neighborhood as well as deficiencies in this 
testing.  These residents also prepared two other Residents’ Reports.  The first one was dated 
January 2, 2006, entitled “Residents’ Report: Questions and Concerns about Soil Sampling and 
Remediation Plans for the Prospect Hill Neighborhood  of Hamden, Connecticut” and the second 
report was an Addendum to the January 2, 2006 Report and was dated January 10, 2006.  We 
have since received a supplemental report dated June 23, 2006.   
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INTRODUCTION: 
 
 In response to the pollution found at the Hamden Middle School and some other properties in 
the surrounding neighborhood, the Commissioner of the Connecticut DEP identified four parties 
responsible for cleaning up the site.  The four responsible parties are the Town of Hamden, the 
South Central Connecticut Regional Water Authority, the Connecticut State Board of Education, 
and the Olin Corporation. (See maps, attachments A & B)  In July 2001, the Commissioner of 
DEP ordered the four responsible parties to identify the location of pollution and to remove 
and/or contain it.  In April 2003, the four parties agreed to a legal settlement known as a consent 
order.  A consent order is a legal agreement signed by agencies, individuals, businesses, and/or 
other parties associated with a polluted property.  The consent order establishes facts about the 
pollution and requirements for corrective action.  Consent orders are a way to prevent costly, 
time-consuming lawsuits but carry the same legal weight as a court order issued after a trial.  
Because the parties have already agreed on the actions in the consent order, there is usually no 
delay in starting the work needed to resolve the problem.  The consent order outlines the duties 
of each responsible party in cleaning up the pollution in the Newhall neighborhood.  (See 
Newhall info website & Consent Order No. SRD-128)  This was an important step because it 
allowed the clean-up actions to start at the public school and park properties as well as the 
residential properties where people live. 
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FINANCIAL MATTERS: 
 
 The complainants raised two basic issues that we consider here under the caption of financial 
matters.  The first issue regards whether the representative of the DEP Commissioner had the 
authority to approve the various elements of the contract, including the addendums to the 
contract.  In this regard, we found that the language in the contract definitions which stated that 
the Commissioner of DEP shall mean the Commissioner of the Department of Environmental 
Protection or a designated agent of the Commissioner combined with various delegations of 
authority by the Commissioner supports the validity of the contract approval.  The second major 
issue concerns whether or not State requirements for competitive bidding or competitive 
negotiation were met.  In regard to this issue, we found that the apparent requirement was that of 
competitive negotiation.  It appears that at least most of the basic requirements of competitive 
negotiation were met.  Relative to this matter of competitive negotiation and other matters raised 
in this report, we plan to refer this and other matters to the Office of the Attorney General for 
further review and consideration. 
 
Questions Raised as to the DEP’s Planning and Standards Division Director’s Authority to 
Approve Contracts etc.: 
 
 Throughout the contract it is mentioned that “the Commissioner of DEP, in his sole 
discretion” has the authority to do a variety of things.  The DEP indicates that this discretion is 
given to various DEP officials by the Commissioner’s Delegation of Authority to these 
individuals. 
 
 The complainants state that virtually all of the allocation of State funds to Loureio 
Engineering Associates (LEA) for its work on the Newhall site and the Perimeter Investigation 
were done on a questionable and apparently non-contractual basis.  They also state that the 
expansion of the scope of LEA’s services was improperly authorized and, hence, illegal.  They 
maintain that any change of this nature could only be made with the written authorization of the 
Commissioner of the DEP and with the solicitation of bids.  The complainants also state that “In 
sum, we have concerns about the core legality of LEA’s involvement at the Newhall site and of 
LEA’s participation in the decision-making, implementation, and evaluation of the Perimeter 
Investigation.  The materials in our possession suggest that the expansion, both in the term and 
the scope of LEA’s work for the State of Connecticut, and the extensive compensation that they 
received, were not allowable under law or contract.” 
 
 We found that the DEP had originally retained Loureiro Engineering Associates under an 
existing State contract, 023-A-17-0612-C, the State’s master contract for Hazardous Spill 
Response, Recovery, Removal and Disposal. Section 4.2 of this contract had listed 36 
contractors approved to conduct sub-surface investigations (See attachment C) and Section 4.3 
had listed 36 contractors approved for sub-surface clean-up. (See attachment D)  It should be 
noted that 33 of these contractors, including LEA, were approved for both the sub-surface 
investigation as well as the sub-surface clean-up.   
 
 LEA was chosen from this existing State contract by Elsie Patton, who was delegated the 
authority to do so by the DEP Commissioner.  On May 6, 2003, former Commissioner Arthur 
Rocque, Jr. amended the Delegation of Authority issued October 23, 1997, to include actions 
under the jurisdiction of the Director of Planning and Standards in the Bureau of Waste 
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Management.  Subsequently on December 10, 2004, Commissioner Gina McCarthy delegated 
her statutory powers, including but not limited to, any delegation of authority in specific cases, in 
the manner set forth in the delegation of authority from former Commissioner Arthur J. Rocque, 
Jr., including all modifications and additions to that delegation authorized by former 
Commissioner Arthur J. Rocque, Jr.  (See attachment E) 
 
 Although it appears that Elsie Patton had the authority to choose the contractor, the question 
was raised by the complainants as to whether or not she had the authority to extend the contract 
period beyond 30 days and/or the authority to approve the hiring of subcontractors.  Sections 
5.5.2  of the contract (page 28 of the contract - See attachment F) requires that “When the 
Commissioner of DEP, in his sole discretion has determined that any of the conditions specified 
in Section 5.5(1) or 5.5(2) [(page 26 of the contract - See attachment G)]of this Bid and Contract 
exist, he may request that at least two or more contractors submit to the DEP, for its review and 
approval, a written proposal for providing whatever response activities the Commissioner deems 
necessary.”  Under Section 5.5 “The DEP recognizes there are situations where, pursuant to this 
Bid and Contract that: (1) despite the abatement of an emergency condition at a site, cessation of 
response activities may pose a threat to human health and the environment.”  We believe that 
Section 1.0.2, under contract definitions, (page l of the contract) (See attachment H) which states 
that “Commissioner of DEP” shall mean the Commissioner of the Department of Environmental 
Protection or a designated agent of the Commissioner provided this authority for Elsie Patton to 
extend the contract under the provisions of Section 5.5 of the contract.  
 
 The DEP argues that, under the Delegation of Authority issued first by Commissioner 
Rocque and then affirmed by Commissioner McCarthy, Elsie Patton was authorized to extend 
the duration of the existing contract under the provisions of Sections 5.5.2 and 5.5(1).  They cite 
that the conditions at the Newhall Neighborhood pose a threat to both human health and the 
environment.  It was with this threat in mind that the contract with LEA was extended 
continually. The complainants argue, however, that only the DEP Commissioner has the 
authority to extend the contract and this authority was not delegated to Elsie Patton.  However, as 
shown above, it appears that under section 1.0.2 of the contract and the Commissioner’s 
Delegation of Authority to Elsie Patton, she was so authorized. 
 
 In addition, Section 7.1.1 of the contract (See attachment I) provides that “A contractor shall 
not employ the services of a subcontractor, or allow labor, equipment or materials to be provided 
on a subcontract basis, unless such use is authorized by the Commissioner of DEP in writing or 
is authorized pursuant to Sections 5.5.1 or 5.5.2 of this Bid and Contract.”  As shown in item five  
of the Delegation of Authority dated May 6, 2003, the delegation of authority is limited to the 
selection of contractors from the State Master Contract for Services and the Spill Contract to 
perform actions pursuant to Section 22a-449(a) or Section 22a-133e of the General Statutes.  
Again DEP argues that the authorization to hire or approve the hiring of subcontractors was 
given to Elsie Patton with the Commissioner’s “Delegation of Authority”.  It appears to us that 
the Section 1.0.2 definition that “Commissioner of DEP shall mean the Commissioner of 
Environmental Protection or a designated agent of the Commissioner” provided the authority to 
Elsie Patton to approve the use of subcontractors. 
 
 One of the subcontractors hired by LEA, and whose expenditures were included in LEA’s 
total billable amounts, was LEA-Cianci or, as they are now known, Loureiro Contractors Inc.  A 
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subcontract was put out for the remediation of various properties in the Newhall neighborhood.  
Although three bids were received, LEA-Cianci was the only company that had the required 
OSHA 40 hours certification and/or returned the bid documentation.  Although the original 
subcontract was for $18,050 and the scope was included under addendum four to the contract, as 
of July 11, 2006, LEA-Cianci had billed LEA a total of $92,499.  Authorization for an additional 
$63,050 was granted through addendum 8, leaving a balance of $11,399 of billings over this 
authorization.  Section 1-86e of the General Statutes (Consultants and independent contractors.  
Prohibited activities) specifies that “(a) No person hired by the state as a consultant or 
independent contractor shall: …(2) Accept another state contract which would impair the 
independent judgment of the person in the performance of the existing contract; or …”  Although 
the remediation apparently needed to be done immediately, we believe that a subsidiary of a 
prime contractor should not be hired as a subcontractor.  DEP has indicated that it is now 
considering a policy where they will not permit this to occur in the future.  We recommend that 
they adopt and adhere to such a policy. 
 
 On July 3, 2003, LEA submitted a request for proposals (RFP) to 16 firms specializing in 
providing public involvement coordination services on environmental projects.  In response to 
this request, LEA received proposals from six firms.    The proposals were evaluated by LEA for 
responsiveness relative to the minimum requirements stipulated in the RFP, including each 
firm’s management and technical approach to providing the requested services.  Based on the 
initial evaluation, four firms were scheduled for a formal interview process.  On August 6, 2003, 
formal interviews were conducted at the DEP in Hartford.  In general, the format for each 
interview allowed for a 30 to 45 minute presentation by the firm, followed by an open question 
and answer session.  For the interview process, each firm was asked to demonstrate their ability: 
to work with two or more technical consultants and to synthesize their individual work products 
into cogent public information materials; to work with existing community advocates or 
advocacy groups in integrating them into the public involvement process; and to work with 
distressed communities as well as communities of multi-ethnic and/or racial heritage.  Based on 
this formal selection and interview process, LEA recommended to the DEP on August 19, 2003, 
that Fitzgerald and Halliday, Inc. provide the requested public involvement coordination services 
for the Newhall Neighborhood project. 
 
 On August 20, 2003, Elsie Patton authorized LEA to subcontract the services of Fitzgerald 
and Halliday, Inc. to facilitate the implementation of the Public Involvement Plan for the 
Newhall Neighborhood Project.  To date, DEP has authorized LEA to bill the DEP over 
$500,000 for these subcontracted services.  We believe that DEP should have contracted directly 
with a public involvement contractor.  DEP has now contracted directly with Fitzgerald and 
Halliday, Inc. 
 
 Our review disclosed that the Loureiro Engineering Associates has been billing the DEP for 
services rendered as far back as April 2003 exceeding the sixty (60) day maximum for 
emergency service contracts by almost three years.  The scope of work and the contract value 
increased through an Approval of Proposal for Environmental Engineering Services, etc. and 
subsequent Addenda 1-7.  This increased the total contract value to $1,177,804. Our review 
disclosed that LEA has invoiced the DEP $1,641,241 for work completed through May 2006.   
Written approval for this additional work totaling $463,437 has not been obtained as of June 28, 
2006. However, what we found was that payments of $193,084 were made to LEA beyond the 
approved addenda and that the remaining amount of $270,353 apparently represents work 
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already completed but for which written approval has not been granted and for which payment 
has not been made.  As of June 28, 2006, LEA has submitted addenda 7A and 8 increasing the 
total contract value by an additional $590,152 which will cover services through June 30, 2006.  
We believe that the DEP should not allow its contractors to expend or commit funds without first 
obtaining written authorization to do so. 
 
 Bond funds totaling $18,000,000 were authorized to the DEP by Sections 13(a)(3) and 
33(a)(3) of Special Act 95-20 for the containment, removal or mitigation of identified hazardous 
waste disposal sites.  Between September 2001 and March 31, 2006, the DEP has requested and 
received bond funds totaling $2,455,000 from the State Bond Commission to continue the 
existing remedial investigation/feasibility study of properties in the Newhall Street neighborhood 
in Hamden.  We noted that approximately $300,000 of the total expenditures was related to 
efforts to determine whether contamination existed outside of the Consent Order boundaries.  
This $300,000 expenditure appears to fall within the purpose for which DEP requested the bond 
funds.  However, whether the two subsections of Special Act 95-20 which were the source of the 
$2,455,000 actually authorize the expenditure of funds outside of “identified hazardous waste 
disposal sites” (the Newhall Consent Order site) may be questionable.  Nevertheless, it does 
appear that funding from Section 13(a)(4) of Special Act 95-20, which authorizes the 
expenditure of up to $5,000,000 for an urban site remediation program, probably would provide 
funding for the efforts to determine whether contamination existed outside of the Consent Order 
boundaries.  We thus recommend that DEP ensure that such expenditures are charged to an 
appropriate funding source. 
  
 It should be noted that prior to the hiring of Loureiro Engineering, the DEP had used the 
aforementioned contract to hire another contractor for clean-up and/or investigation work related 
to this project.  Because the DEP was not satisfied with this company’s performance, they were 
not awarded additional work. 
  
 We asked the DEP why they only used one contractor for the work outside the Consent Order 
boundary and were told that they were satisfied with the work performed by LEA and felt that it 
would be counterproductive to re-bid each time additional work was needed.  Additionally they 
felt that a new contractor would have to familiarize itself with the remediation site and that this 
would set back the timetable for completing this work.  We were also informed that, because the 
DEP’s Planning and Standards Division had only two and one-half employees assigned to this 
project, they thought it would be more cost effective to have the hiring of subcontractors done by 
LEA.  Supporting documentation was provided to DEP by LEA for the awarding of contracts to 
the subcontractors.  DEP informed us that its employees also reviewed and monitored all work 
done by the contractor (LEA) as well as any work done by the subcontractors. 
 
New Contract: 
 
 Effective June 1, 2006, through May 31, 2009, there is a new master contract for the 
investigation and remediation of contamination and/or pollution entitled “Environmental 
Investigations and Remedial Action Services” (Contract Award #05PSX0271).  We were 
informed by DEP officials that 17 contractors responded to DEP’s RFP (request for proposal).  
From those submitting RFPs seven contractors were placed on a partial master contract award 
list and two supplemental award lists; an additional contractor is expected to be added after they 
meet certain minimum contractual requirements i.e. insurance liability limits.  LEA was one of  
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those eight approved to do investigations and/or remediation in the State.  We were also 
informed that the DEP has decided to hire LEA to continue its work in the Newhall 
Neighborhood site. 
 
Requirements for “Competitive Bidding” or Competitive Negotiation” 
 
 The complainants believe that DEP did not award the contract to LEA in accordance with 
requirements for competitive bidding.  We thus attempted to determine exactly what bidding 
requirements apply to the contract award and to determine if there was compliance with those 
requirements. 
 
 The stated purpose of DEP’s Request For Proposal from LEA was to seek services 
specializing in the discovery, investigation, evaluation, mitigation, and remediation of 
contaminated media, etc.  DEP’s authority for this stems from Sections 22a-133a to 133j of the 
Connecticut General Statutes (CGS).  However, Sections 22a-133a to 133j do not appear to 
relieve DEP of any purchasing requirements set forth in the CGS, so it appears that DEP had to 
comply with the applicable parts of Section 4 of the CGS. 
 
 We were informed by the Department of Administrative Services (DAS) that the services 
needed by DEP should be classified as “contractual services” (Sec 4a-50 of the CGS).  We 
attempted to understand from the DAS representative responsible for this contract how the 
procedures used by DEP to obtain the services from LEA comply with the requirements for 
“competitive bidding” or “competitive negotiation” as required by purchasing requirements of 
Chapter 58 of the CGS which appear to be applicable unless specifically waived.  We were told 
by the DAS representative that the applicable requirements that must be satisfied when a Request 
For Proposal is issued are those requirements that relate to “competitive negotiations.”  This 
appears reasonable because the competitive negotiation requirements seem designed for 
situations where the quality of the services is the most important consideration.  Matters of 
public safety, such as these contamination issues in the Newhall area, seem to demand that the 
quality of services must be the most important consideration. 
 
 Section 4a-52-16 of the Regulations of Connecticut State Agencies delineates the 
requirements for a competitive negotiation.  The minimum factors for the evaluation of requests 
for proposals are: 

• The plan for performing the required services; 
• Ability to perform the contractual services as reflected by technical training and 

education; general experience, and specific experience in providing the required…. 
contractual services; and the qualifications and abilities of personnel proposed to be 
assigned to perform the contractual services; 

• The personnel, equipment, and facilities to perform the contractual services currently 
available or demonstrated to be made available at the time of contracting; and 

• A record of past performance of similar work in regard to….contractual services. 
Sub-section g of Section 4a-52-16 requires that “the Commissioner shall select, in the order of 
their respective qualification rankings, no fewer than three acceptable proposers (or such lesser 
number if less than three acceptable proposals were received), deemed to be the best qualified...” 
Sub-section h specifies that “the Commissioner shall negotiate a contract with the best qualified 
proposer for the required….contractual services at a compensation that is fair and reasonable.” 
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 To understand whether all of these requirements were met, we looked at State Contract 023-
A-17-0612-C, the State’s contract for Hazardous Spill Response, Recovery, Removal and 
Disposal (Emergency Response Master Contract).  It is under this contract that awards for 
responses to emergency spill conditions are awarded when the spill occurs.  Obviously, in such 
situations there is no time to take any further steps toward obtaining a request for proposal 
relative to the specific spill.  However, for awards for specific work made under this contract for 
non-emergency situations, the complainants appear to be asking the question of whether a further 
request for proposal should have been made of all of the companies that had been approved to do 
such work under the Emergency Response Master Contract.  We noted that the DEP decided to 
send the request for proposal only to LEA.  We always question whether a decision that does not 
provide for multiple proposals is in the best interests of the State.  However, based on the criteria 
of Section 4a-52 of the CGS, LEA was on the list of contractors approved under the Emergency 
Response Master Contract so the selection appears to have met the legal requirements.  Since it 
appears that LEA met the requirements necessary to be considered under the competitive 
negotiation regulation, the issue of cost then becomes one of negotiating a cost that is acceptable 
to the State in that it must be considered to be fair and reasonable.  Since the cost structure had 
already been approved under the Emergency Response Master Contract, it would appear that the 
cost criteria would have to be deemed as being met.  While our conclusion is that the competitive 
negotiation requirement was probably satisfied, we intend to refer this and other matters to the 
Attorney General’s Office for his review and consideration. 
 
 On October 7, 2005, DAS announced a Request for Proposals to provide Environmental 
Investigation and Remedial Action Services specified for the Department of Environmental 
Services, Contract Award No. 05PSX0271 (Non-Emergency Remediation Master Contract).  
DEP’s authority for this is derived from Sections 22a-133a to 133j of the CGS.  The objective of 
this RFP was to establish a pool of resources that offer various environmental investigation and 
remedial action services from which proposals could be requested for remediation work that is 
long term in nature.  Emergency service awards would continue to be made under the Emergency 
Response Master Contract. 
 
 The Evaluation/Award/Implementation section of the RFP for the Non-Emergency Remedial 
Master Contract begins on Page 17 of the RFP and explains how contractors will be selected 
from the pool for specific work projects.  In an email to DEP, a DAS representative indicated 
that one of the goals of the Non-Emergency Remedial Master Contract was to ensure a pool of 
resources that will support competitive quotations.  The evaluation section explains that 
submissions will be scored, ranked and considered for contract award in a specified manner.  The 
contract award section indicates that the State reserves the right to award the contract in a 
manner deemed to be in the best interest of the State including but not limited to determining the 
number of awardees it deems necessary in fulfilling the required services.  The implementation 
section indicates that DEP will select a contractor in accordance with one of two paragraphs 
titled “Standard Contract Use” and “Specialized Contract Use.” 
 
 The “Standard Contract Use” paragraph states that DEP will request a work plan and cost 
estimate for required services from all awarded contractors.  The contractors will then be 
required to submit a work plan and cost estimate that will accomplish the requested work task.  
DEP will then evaluate each of the proposals and authorize the selected contractor to proceed.  
DEP may then provide comments or other conditions to revise the selected contractor’s work 
plan.  Although the term “Competitive Negotiation” is not used in the RFP, the procedures in this  



Auditors of Public Accounts 

9 

 
paragraph closely follow the general requirements of a competitive negotiation, as specified in 
Section 4a-52-16 of the Regulations of Connecticut State Agencies. 
 
 The “Specialized Contract Use” paragraph states that DEP “will request a workplan and cost 
estimate after  providing a detailed scope of  services request  from contractors deemed to be the 
most qualified and consistent to the initial selection of the award.”  This requirement seems 
consistent with both the spirit and intent of the competitive negotiation provisions.  However, the 
paragraph continues with the statement that “At the discretion of the State, and to serve the 
State’s best interests, the State may select a single contractor to submit a work plan and cost 
estimate.  The State’s best interests are determined by factors that include special expertise, past 
performance, project knowledge, time sensitivity, or other factors determined by the State.”  This 
provision appears to have been included so that DEP could hire LEA to continue working on the 
Newhall Perimeter Project.  As we stated above, we always question whether a decision that 
does not provide for multiple proposals is in the best interests of the State.  However, based on 
the criteria of Section 4a-52 of the CGS, LEA was on the list of contractors approved under the 
Non-Emergency Remediation Master Contract so the selection appears to have met the legal 
requirements.  It appears that LEA probably met the basic requirements necessary to be 
considered under the competitive negotiation regulation, and the same comments made relative 
to the original contract in regard to cost considerations apply to the issue of cost under the new 
contract.  
 
 While our conclusion is again that the competitive negotiation requirement would probably 
be deemed to have been satisfied, we do not believe this is an appropriate practice.  It does not 
facilitate the goal of supporting competitive quotations as was indicated by DAS as an objective 
of the Non-Emergency Remedial Master Contract.  We intend to refer this and other matters to 
the Attorney General’s Office for his review and consideration.  Also, we will recommend that 
DEP should always obtain competitive quotations to procure non-emergency remediation 
services by sending requests for proposals to all companies that have been pre-qualified to 
perform such services. 
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OTHER MATTERS: 
 
 We have read the report by LEA regarding their investigation of pollution in perimeter areas 
around the Newhall Consent area and examined the associated maps showing the extent of the 
pollution they reported finding.  We also examined a small sample of communications sent by 
LEA to the residents informing them of the results of testing on their property.  We found that 
the factual information reported by LEA seemed to be appropriately supported by laboratory 
testing that appears to indicate the validity of the test information.  We did find that there were a 
few reporting errors in summaries of test results presented to residents, as discussed below, but 
that such errors would not indicate the sample testing results should be questioned or should not 
be used in the process of making determinations about what remediation efforts may be 
necessary.  We also had some reservations about the effectiveness of the reporting done by LEA 
to the residents in regard to the usefulness of the information communicated to the individual 
residents, as discussed below, but these concerns again do not reflect on the validity of the 
sample results or the sample results’ ultimate usefulness in helping to reach conclusions about 
what remediation action may eventually be required.  Based on our understanding of the 
information reported by LEA and the information presented by the complainants, we can not 
reach the complainants’ conclusion that the information presented by the complainants proves 
that the information developed by LEA is false or misleading in its entirety, even though certain 
elements of a few individual test borings have been proven to have been incorrectly reported.   
 
Justification for Going Outside the Consent Order Boundary: 
 
 The Consent Order also established boundaries limiting the area in which the responsible 
parties were required to clean-up the pollution.  The DEP is responsible for the identification 
and/or remediation of pollution under Section 22a-5a of the General Statutes. Because testing 
indicated polluted fill right up to the Consent Order boundary in many areas and because a 
number of residents outside the boundaries requested that testing be done on their properties, 
additional sampling was done outside the Consent Order boundaries.  A review of the 
documentation on hand shows that nine property owners outside the Consent Order boundary 
requested that their property be tested.  Three of the nine requesting testing were located east of 
the Consent Order boundary.   

 
 The DEP hired Loureiro Engineering Associates, Inc. (LEA) to test areas outside the Consent 
Order boundary.  Contamination was found primarily to the west and south of the Consent Order 
boundary and to a lesser extent to the east, which included the Prospect Hill neighborhood.  
Although the complainant states that no justification was apparent for the testing in the Prospect 
Hill area, a review of a map prepared by Malcolm Pirnie, the consultant hired by Olin 
Corporation and which did the testing inside the Consent Order boundary, indicated that testing 
revealed contamination right up to the Prospect Hill boundary.  The map also shows question 
marks for the areas leading into the Prospect Hill neighborhood.  It is for this reason that testing 
was done by LEA outside the boundary to the east.  Malcolm Pirnie could not and did not do any 
testing beyond the Consent Order boundary. 
  
Violation of the Access Agreements with Residents: 
 
 The complainants state that “This access agreement was restricted to a narrow purpose: We 
did not grant the contractors carte blanche to search for the presence of contaminants on our 
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properties wherever they could be found.”   They also state that neither the DEP nor LEA were 
authorized to do a general survey.  
 
 We reviewed the access agreement letter. The Soil Sampling Access Agreement signed by 
the residents states “This letter authorizes the Connecticut Department of Environmental 
Protection and its agents, representatives, employees, and contractors (‘the Department’), to 
enter upon the property located at ____________ for the purpose of observing site conditions 
and collecting appropriate soil samples as part of the testing to locate the extent of landfill 
materials in the Newhall neighborhood.” Emphasis added.  (See attachment J) 
 

In reading this it appears that the contractor had not only the right to observe but to take 
the  soil samples that it felt were necessary in order to locate the extent of the landfill materials.   
 
A Flawed Sampling Protocol: 
 
 The complainants state that the Environmental Protocols for sampling and analysis are 
contained in SW-846, which is the EPA publication entitled Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods and is the Office of Solid Waste’s official compendium of 
analytical and sampling methods that have been evaluated and approved for use in complying 
with the Resource Conservation and Recovery Act regulations.  The complainants also state that 
“The most serious deviation from EPA protocols was in the general sampling methodology, 
particularly the methods used to select sampling locations and depths.  EPA protocol (SW-846) 
stipulates that random three-dimensional sampling is the appropriate method for identifying the 
presence of waste in landfill.” 
 
 Although SW-846 does not look favorably on judgmental sampling, - “the problem with this 
approach is that it tends to lead to sloppy science and wrong conclusions” - the DEP used this 
method of sampling.  The DEP had LEA take samples from areas that looked like contamination 
existed (bare spots, stressed vegetation, etc.) because they believe that bare spots would be the 
area where exposure to pollution would most likely occur.  
 
 EPA states that “. . .  analysts and data users are advised that, except where explicitly 
specified in a regulation, the use of SW-846 methods is not mandatory in response to Federal 
testing requirements.” Emphasis added. 
 
EPA Guidelines for Soil Sampling: 
 
 EPA’s Preparation of Soil Sampling Protocols: Sampling Techniques and Strategies states 
that, for soil sampling, there are two portions of the soil that are important to the environmental 
investigator.  The surface layer (0 – 6 inches) reflects the deposition of airborne pollutants, 
especially recently deposited pollutants and also pollutants that do not move downward because 
of attachment to soil particles.  On the other hand, pollutants that have been deposited by liquid 
spills, by long-term deposition of water soluble materials, or by burial may be found at 
considerable depth.  The methods of sampling each of these are slightly different, but all make 
use of one of two basic techniques.  Surface soil sampling can be divided into two categories - - - 
the upper 6 inches and the upper 3 feet. 
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 The complainants ask why the EPA’s guidelines for surface soil sampling (i.e. 0 – 6 inches 
depth) was not used but instead LEA took its surface samples in the 0 – 3 inches range. 
 
 We confirmed with the Connecticut Department of Public Health that it was their 
recommendation that the DEP have LEA test surface samples in the 0 – 3 inch depth range.  The 
Health Department wanted testing done at the 0 – 3 inch depth because children would come in 
contact with pollutants at this level and testing at both parks inside the Consent Order boundaries 
at the 0 – 6 inch level showed high levels of contaminants. 
 
 The Complainants stated that when retesting was done using the EPA’s Protocols the results 
revealed levels of arsenic and lead to be considerably lower than levels reported by DEP -  and 
below levels considered to be unsafe.  However, supporting documentation was not provided to 
DEP and therefore we did not verify this claim. 
 
Complainants Question Lead Remediation Standards Used: 
 
 The Complainants state that “with the apparent complicity if not the direction of DEP and 
DPH staff, LEA deliberately misrepresented the State remediation standards for lead in all of the 
soil sampling reports.”  Additionally “The remediation standard requirement for lead, well 
known to all environmental and health professionals in the State, is 500 mg/kg in Connecticut 
(the EPA standard is 1200 mg/kg).  Yet in each of the LEA soil sampling reports, 400 mg/kg is 
stated as the state remediation standard.” 
 
 Although the printed State of Connecticut Regulations of the Department of Environmental 
Protection (page 33 of 66) shows the Residential Criteria for lead to be 500 mg/kg and 1,000 for 
Industrial/Commercial, these regulations are outdated and are in the process of being revised to 
be in line with both the Connecticut Department of Public Health and the United States 
Environmental Protection Agency standards.  Both these Agencies show the standard to be 400 
mg/kg for residential areas.  As shown in the Federal Register/Vol. 66 No. 4/ Friday January 5, 
2001 / Rules and Regulations, the EPA established the following standards for bare residential 
soil: a hazard standard of 400 parts per million (1 mg equals 1 part per million) of lead in play 
areas or 1,200 parts per million average for bare soil in the remainder of the yard.   
 
 The Agency for Toxic Substances and Disease Registry, under the jurisdiction of the United 
States Department of Health and Human Services, did a Public Health Assessment of the 
Newhall Street Neighborhood. This assessment, which can be found at 
http://atsdr1.atsdr.cdc.gov/HAC/PHA/NewhallStreet/newhall-p2.html, states that “Adults and 
children of the Newhall Street neighborhood could come into direct contact with contaminated 
surface soil while working or playing in their yards.  Exposure could occur through direct skin 
contact (dermal), eating soil particles adhered to fingers or food items (ingestion) or breathing 
soil particles in the air (inhalation). Children have a greater potential for exposure to soil than do 
adults.  Children have more opportunities for contact with soil because they play on the ground 
and in bare soil.  Children also have greater hand-mouth activity, which leads to more soil 
ingestion than is common for adults.  In addition, children have a greater sensitivity than do 
adults to the harmful health effects from lead exposure.”  They also state that the Connecticut  
Department of Public Health believes it is reasonable to assume that children would not spend 
less that 50 percent of their playtime in their yards. 
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 It should also be noted that the current EPA and the State Department of Public Health’s 
standard for lead of 400 mg/kg was used not only by LEA but by Malcolm Pirnie, the EPA and 
the State Department of Public Health in the testing of soil in the Newhall area.   
 
Errors Made During the Testing of or in the Reporting of Test Results: 
 
 As reported in the “Residents’ Report on Soil Sampling in the Prospect Hill Neighborhood of 
Hamden, Connecticut,” numerous errors were noted in the documentation of the Prospect Hill 
neighborhood investigation.  
 
 False Photodocumentation: 
 
 We concur with the complainants that there were obvious inconsistencies between the site 

conditions depicted in photographs, the dates on the photographs, and the Chain of Custody 
of the soil samples from the sites.   

 
 The complainants stated that dates on the photodocumentation were false because foliage 

present in the photographs was inconsistent with the date associated with the photograph.  
Photographs that were reportedly taken at sites in February through April show deciduous 
trees with full foliage.   

 
 The complainants indicated that photographs of the sampling sites belie many of the surface 

conditions that LEA reports, conditions that were supposedly the justification for sampling at 
those sites.  There are several cases of “bare spots” that are not bare and “high traffic” areas 
that are not high traffic areas. 

 
 Errors, Misinformation, and False Claims: 
 
 The complainants stated that the soil sampling report for 47 Homelands Terrace reported that 

“As shown in Table 3, acenaphthylene, was reported to be present in samples obtained from 
the 0 to 0.25-foot and 1.5 to 2-foot intervals of soil boring SB-7-274-02.  The concentration 
reported for this PAH [Polynuclear Aromatic Hydrocarbons] are above the RDEC 
[Residential Direct Exposure Criteria].  The concentrations for these samples were reported 
to be 1,030 micrograms per kilogram (ug/kg) and 2,770 ug/kg, respectively.”  However, the 
concentrations for these samples should have been reported as 1.03 milligrams per kilogram 
(mg/kg) and 2.77 mg/kg. 

 
 We concur with the complainants that the problem is that the concentrations for these 

samples were erroneously reported in micrograms (ug/kg) and should have been reported in 
milligrams (mg/kg) as the RDEC for acenaphthylene is 1,000 milligrams (page 31 of 66 
State of Connecticut Regulations of the Department of Environmental Protection).  There are 
1,000 micrograms to a milligram. 

 
 This homeowner received a letter dated November 15, 2005, which stated that “Based on the 

laboratory analyses of soil samples collected from your property, constituents of concern  
were reported to be present in soils at concentrations above state remediation standards.”  
This report was not correct since, as shown above, the concentration of PAHs were certainly 
well below the RDEC. 
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 The complainants indicated that several minor errors in reporting were also noted: for 

example a brick walkway was reported as a concrete sidewalk, a garage was reported as 
being a shed, the report for 25 Morse Street had 26 Morse Street shown on the reference line, 
etc. 

 
 We believe that DEP should review the contents of all of the letters sent by LEA to the 
residents of the Newhall Perimeter Area to ensure that none of the other letters contained 
information that was not supported by the scientific results of the testing. 
 
Individual Communications Sent by LEA to Residents: 
 
 We reviewed a small sample of the communications sent out by LEA in September and 
November 2005 to residents of the Perimeter Study whose properties had been sampled by LEA.  
We reviewed these communications even though we recognized that we do not have a scientific 
background that can allow us to reach any scientific conclusions regarding what actions were 
required.  We did this review because we thought that it would be an important step in aiding us 
to understand how these communications would affect the residents of the Perimeter Study 
testing area. 
 
 Each communication consisted of a brief two paragraph explanatory letter with multiple 
attachments.  Our review found that the information that was presented, with a couple of 
exceptions, was factual and supported by valid test evidence.  However, we felt that for each 
introductory letter  we  reviewed where any  substance was found on  the property that exceeded 
the recommended limit for that substance, the factual presentation of that information might 
create an impression that there was a more serious environmental problem with that property 
than was suggested when we reviewed the detailed supporting documents.  Our impression was 
that the presentation of the factual information could have been accompanied by language more 
easily understood by residents who were unlikely to have the scientific background to understand 
the implications of the factual information being presented.  Such language could have qualified 
the extent of the problem and indicated what the effect of the problem would likely be and what 
corrective action would likely be necessary.  To the extent that this information was unknown, 
the communication could have stated that such information was unknown.  Subsequent letters 
sent out by DEP on November 28, 2005, did not appear to appreciably improve this situation. 
 
 We wish to emphasize again that we do not have a scientific background that can allow us to 
reach any supported conclusions regarding what the factual information presented means in 
terms of what remediation will be required.  What we are trying to point out is that the 
communications from LEA and the DEP did not provide sufficient information for residents to 
understand the extent of the problem and what remediation was likely to be necessary.  In 
summary, we found the communications might not be useful to the residents of the area, and 
could produce anxiety in any resident who received this type of report.  The Commissioner of 
DEP has shown her sensitivity to the residents concerns in this area by sending a letter dated 
March 2, 2006, to the residents indicating her intention to investigate what she considered to be 
serious questions that had been raised about the way in which the soils investigation of the  
Prospect Hill area was conducted and the concerns about the conclusions that DEP has drawn 
from that data.   
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The Commissioner of DEP Indicated Her Concern for These Problems: 
 
 Commissioner Gina McCarthy, in her letter dated March 2, 2006, to property owners in the 
Prospect Hill area, addresses the confusion and misunderstanding that has resulted from the 
Department’s letter of November 28, 2005, and acknowledges and responds to concerns that 
some residents have raised concerning the soil sampling and reporting conducted by the DEP 
contractor, Loureiro Engineering Associates, Inc. (LEA).  She indicates that serious questions 
have been raised about the way in which the soil investigations of the Prospect Hill area was 
conducted and the conclusions that DEP has drawn from that data.  She further stated that “As a 
result, DEP is launching a more detailed evaluation of the sampling investigation reports.  The 
evaluation will take into consideration all the comments and concerns of area residents . . .” She 
further provided some clarification in that while the DEP letter of November 28, 2005, offered to 
conduct remediation on some properties, no determination has been made that remediation is 
warranted and that the DEP is aware that in some instances residents received letters conveying 
incorrect information about their property.  She states that she regrets these mistakes very much 
and will take all necessary actions to correct them.  She then concluded that at this point no one 
should conclude on the basis of the soil sampling data reported to date that the Prospect Hill area 
is now part of the Newhall Street neighborhood clean up effort. 
 
Most Recent Allegation Made by the Complainants: 
 
 We reviewed the most recent allegation by the complainants which included observation 
regarding the property at 38 Alling St.  The complainants claim that this property “was  
established in 1862” and that this fact is sufficient to dispute LEA’s sampling report that 
indicated that “fill consisting of slag was identified at two of the three boring locations at this 
property.”  The complainants indicate that fill was not used at the time the home was supposedly 
built.  However, we noted that the town of Hamden’s property records indicate that the house 
mentioned by the claimants was built in 1920.  If the town records are accurate and if the DEP’s 
information that the filling of the Newhall area started in the late 1800s, as claimed at the 
Newhall Remediation Project Public Meeting on December 13, 2005, is correct, the 
complainant’s claim regarding this matter does not appear to be supported.  Moreover, this 
assertion by the complainants that the test results were false seems to be based on an implicit 
assumption that fill could not have been added to the back yard of the residence at some time 
after the house was built.  Although we have no basis for knowing that such an assertion is either 
true or false, we believe that it is certainly possible that a resident might have wanted fill for a 
low or marshy spot on the property, or for any number of reasons.   
 
 The claimants also suggest that, because a cemetery was established on the same street in 
1855, it follows that the nature of all of the land in the immediate area was at such a level that fill 
could not be added.  The claimants characterize LEA’s report as stating that the entire area 
between St Mary Street and Dixwell Avenue lies on a landfill.  However, our review of the test 
results for individual properties in the area show that, for some properties, only a minority of the 
test borings indicated the presence of fill close to the surface while borings at other properties 
showed fill at greater depths.  Those properties that showed fill at greater depths were closer to 
the area within the consent area that had previously been determined to have fill at greater 
depths.  This detailed information for individual properties is consistent with LEA’S summary 
report which states that the depth of fill in this area was less at the western end of the area, where 
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this property mentioned by the claimants is, and is also consistent with the computer generated 
topographical maps produced by LEA which purport to tell the probable depth of the fill in the 
area.  More specifically, this map appears to be supported by the results of LEA’s test drillings 
and is consistent with the earlier testing results of the adjacent consent area which were produced 
by Malcom Pirnie.   
 
 We emphasize that we do not have the expertise to reach scientific conclusions regarding the 
interpretation of these test results in terms of what remediation actions are necessary.  To do so 
would require that we hire our own experts in this area to review the testing already performed 
by LEA and perhaps expand on that testing.  However, based on the evidence we have reviewed, 
we do not believe such a step is warranted since the laboratory tests were done by independent 
labs and support the detailed information presented by LEA.  Nevertheless, we are 
recommending that DEP carefully review the results of LEA’s testing before deciding on a final 
course of action, and perform any additional testing that may be required to identify the scope of 
any needed remediation, as the Commissioner of DEP has already indicated in her letter to the 
residents will be done. 
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CONCLUSION AND RECOMMENDATIONS 
 
 It appears that the Department of Environmental Protection was justified in extending the 
testing in the Prospect Hill neighborhood based upon the results of testing right up to the Consent 
Order boundary.  We concluded that errors were made in the reporting of results and in the 
communication of these results to residents.  The Department should have responded to residents 
concerns in a timely manner and acknowledged the fact that misinformation was disseminated.  
If they had sent out corrected letters and results in a timely manner maybe the residents concerns 
would have been alleviated. 
 
 Of major concern is that, although the State Bond Commission authorized the expenditures 
of funds totaling $2,455,000 for the containment, removal or mitigation of identified hazardous 
waste disposal sites, the contract and addendum thereto with LEA has only been approved for 
expenditures totaling $1,177,804.  Our review disclosed that LEA has invoiced DEP in the 
amount of $1,641,241 for work that has already been completed.  See Recommendation 6. 
 
 It should also be noted that the Department of Environmental Protection is conducting its 
own internal review of these complaints.  As this review is still ongoing, no conclusions have yet 
been reached by the Department. 
 
 As a result of this review, we are making the following recommendations to the Department 
of Environmental Protection. 
 

1. DEP should review the contents of all of the letters sent by LEA to the residents of the 
Newhall Perimeter Area to ensure that none of the other letters contained information that 
was not supported by the scientific results of the testing. 

 
2. DEP should review and assess the contents and the usefulness of any communications 

regarding the results of testing, the interpretation of the impact of those results on the 
residents, and any proposed remediation efforts before such communications are 
published, either by direct mailings to residents, or through other methods of 
communication. 

 
3. DEP should expeditiously review the results of the testing and come to a conclusion 

regarding what remediation action the DEP recommends should be taken.  Even as we 
recommend this, we recognize that there may be disagreement among the concerned 
parties regarding what should be done.  Nonetheless, DEP should quickly analyze the 
specific testing results and inform those residents whose homes may require additional 
testing in order to determine if any remediation should be done.  DEP should 
immediately inform any residents, if they have not already been informed, that it has 
already been determined that their properties do not contain pollution that needs 
remediation.  

 
4. DEP should always use competitive negotiation to procure non-emergency remediation 

services by sending requests for proposals to all companies that have been pre-qualified 
to perform such services. 
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5. We recommend that DEP ensure that the expenditures to determine whether 

contamination existed outside of the Consent Order boundaries are charged to an 
appropriate funding source. 

 
6. Contractors providing services to the DEP should not be allowed to hire its subsidiaries 

as sub-contractors.  The DEP should hire companies providing contractual services 
directly rather than allowing DEP’s remediation contractors to subcontract such services. 

 
7. DEP should not allow its contractors to expend or commit funds without first obtaining 

prior written authorization to do so. 
 
 
 
   Edward C. Wilmot 
   Principal Auditor 
 
 
Approved: 
 
 
 
Kevin P. Johnston Robert G. Jaekle 
Auditor of Public Accounts Auditor of Public Accounts   


























































